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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS
Addl. Sessions Judge,
Sonitpur::Tezpur. 

Special (POCSO) Case No. 27 of 2019.

U/s. 498-A/323 IPC read with Sec. 8 of  

POCSO Act, 2012.

State of Assam

-Vs- 

     Bijoy Das

FOR THE PROSECUTION :- Mr. S.K.Moitra, Ld. Special PP.

FOR THE DEFENCE :- Mrs. D. Sinha, Ld. Legal Aid 
Counsel.

EVIDENCE RECORDED ON :- 02.02.21, 15.02.21, 15.03.21, 
17.04.21, 

16.08.21 and 15.09.2021.  

ARGUMENTS HEARD ON :- 29.11.2021.

JUDGMENT DELIVERED ON   :- 03.12.2021.

JUDGMENT

1. The brief case of the prosecution is that the accused above-

named  is  the  husband  of  the  informant.  The  accused  is  a

drunkard and does not have any income. He used to subject

the informant and her children to mental and physical torture.

The accused also sometimes tried to cut the informant with

sharp  blade  in  his  hand.  On  23.06.2019  at  about  6  pm,
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following  a  domestic  issue,  the  accused  started  dealing  fist

blows on his daughter and had also given bites on her body. He

also assaulted the informant and her son with a lathi and also

kicked them. Hence, the FIR was lodged. 

2. Based  on  the  said  FIR,  a  case  being  Jamuguri  PS  Case  No.

130/2019 U/s 498-A/354-A/325/307 IPC read with Sec. 8 of the

POCSO  Act,  2012  was  registered  and  after  completion  of

investigation, chargesheet was submitted against the above-

named accused person.

3. On  appearance  of  the  accused  person,  copies  of  relevant

documents  were  furnished  to  him  in  compliance  of  the

provision of  Sec.207 CrPC. Having heard both the sides and

considered  the  materials  on  record,  formal  charges  were

framed  against  the  accused  person  u/s  498-A/323  IPC  read

with Sec. 8 of the POCSO Act, 2012 and had been read over

and explained to the accused person to which he pleaded not

guilty and claimed to be tried. 

4. During  trial,  the  prosecution  has  examined  as  many  as  8

(Eight)  witnesses  including  the  investigating  officer.  The

accused person was examined U/s 313 CrPC. Defence has not

adduced any evidence. At the end of the trial, the argument

advanced by the learned counsel for both the sides were heard

at length. 

                               POINT FOR DETERMINATION

 Whether  the  accused  person  above-named  on  the

alleged day of occurrence, subjected the informant to

physical  and  mental  cruelty  within  the  meaning  of

Sec.  498-A  of  the  IPC  and  thereby  committed  an

offence U/s 498-A of the IPC?
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 Whether  on  the  same  day,  the  accused  also

voluntarily  caused  hurt  to  the  informant,  the

daughter and the son of the informant and thereby

committed an offence U/s 323 IPC? 

 Whether the accused also committed sexual assault

on  his  daughter  i.e.  the  victim  girl  and  thereby

committed an offence punishable U/s 8 of the POCSO

Act, 2012?

DISCUSSIONS, DECISIONS AND REASON FOR DECISION

5. I have heard the arguments advanced by learned counsel for

both the sides and also gone through the evidence on record

including the law relevant thereto.

6. PW1 (Smt.  Kunja  Das)  is  the  informant  and the  wife  of  the

accused. her evidence goes to show that her husband was a

rickshaw puller and he used to drink and assault her and her

children. On the alleged day, the accused having been drunk,

assaulted PW1 and pushed her daughter on the bed and gave

a tooth bite on her upper arm. The accused also told his son to

sleep and have sex with PW1 and also stated that he would

sleep with his daughter and have sex with her. On that very

night, PW1 lodged the FIR which is Ext-1.

7. PW2 (Victim girl)  had stated that  on the alleged day of  the

incident, she was studying in her room. The accused who was

her father came home drunk and started shouting. Her brother

was  also  studying as  their  examination  was  going on.  They

asked their father not to shout and then the accused assaulted

them and threw away their books. Then, the accused caught

her and pushed her into the bed and gave her a tooth bite on

her arm. The accused also told her brother to go and sleep

with his mother and have sex and also told that he would have

Page 3 of 12



P a g e  | 4
Special (POCSO) Case No. 27 of 2019

sex with PW2. The accused also ran out to set the house to

fire. Then, her mother informed the police and her father was

taken away by police.

8. PW3  (Smt.  Lalita  Das),  PW4  (Sri  Gobin  Das)  and  PW5  (Sri

Bhadra Kanta Das) are some independent witnesses who did

not  support  the  prosecution  version.  Their  evidence  merely

goes to show that whatever happened between the accused

and  his  wife  was  their  internal  matter  and  they  had  no

knowledge of the same except the fact that they knew that the

accused was in jail. 

9. PW6 (Dr. H. K. Saikia) is the medical officer who examined the

informant, her son and the daughter on 24.06.2019 in Jamuguri

SHC,  Sonitpur.  PW6  had  opined  that  pain,  swelling  and

tenderness on the body of the injured and also opined that the

injuries sustained were simple in nature and caused by punch

with tight fist. He found this sort of simple injuries on the body

of each of the injured persons. Ext-5 is the medical report and

Ext-5 (1) is his signature. 

10.PW7 (Sri Kalpajit Sharma) is had deposed that on 24.06.2019,

he was serving as O/c of Jamuguri PS and on that day, an FIR

being lodged by one Smt. Kunja Das was received and after

registration of a case, ASI Sri Bhaskarjyoti Nath was entrusted

to investigate into the case and the entire investigation was

conducted by the said Sri Bhaskarjyoti Nath but since an ASI

could not submit the chargesheet, so PW7 after completion of

the investigation, submitted the chargesheet in the case which

is Ext-6 and Ext-6 (1) is his signature. 

11.PW8 (Sri Bhaskarjyoti Nath) is the police officer who conducted

investigation  into  this  case.  Upon  being  entrusted  with  the

investigation of  this  case,  he recorded the statement of  the

informant  and  her  son  in  the  police  station.  They  were
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forwarded for medical examination. He also visited the PO and

prepared a sketch map. He also recorded the statement of the

alleged victim girl in the police station in presence of a lady

constable. The accused was also arrested in his house on the

same day. He had further deposed that the victim girl was sent

for  medical  examination and she was also forwarded to the

court for getting her statement recorded U/s 164 CrPC. After

completion of the whole investigation, he submitted the case

diary to the Officer-in-Charge of the police station.

12.Before proceeding further, it must be noted that in this case, a

charge has also been framed U/s 498-A of the IPC along with

other sections of law. It would therefore, be appropriate here to

have a look at the provisions of Sec. 498(A) IPC as it stands on

the statute:

"498(A).  Husband  or  relative  of  husband  of  a

woman subjecting her to cruelty -- Whoever, being

the husband or the relative of the husband of a

woman, subjects such woman to cruelty shall be

punished with imprisonment for a term which may

extend to three years and shall also be liable to

fine.

Explanation  -  For  the  purpose  of  this  section.

"cruelty" means-

(a) any willful conduct which is of such a nature as

is likely to drive the woman to commit suicide or

to cause grave injury  or  danger to life,  limb or

health  (whether  mental  or  physical)  of  the

woman; or

(b)  harassment  of  the  woman  where  such

harassment is with a view to coercing her or any
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person  related  to  her  to  meet  nay  unlawful

demand for any property or valuable security or is

on account of failure by her or any person related

to her to meet such demand.

13.The basic purport of the statutory provision is to avoid 'cruelty'

which  stands  defined  by  attributing  a  specific  statutory

meaning  attached  thereto  as  noticed  herein  before.  Two

specific instances have been taken note of in order to ascribe a

meaning  to  the  word  'cruelty'  as  is  expressed  by  the

legislatures : Whereas explanation (a) involves three specific

situations viz., (i) to drive the woman to commit suicide or (ii)

to cause grave injury or (iii) danger to life, limb or health, both

mental and physical, and thus involving a physical torture or

atrocity, in explanation (b) there is absence of physical injury

but  the  legislature  thought  it  fit  to  include  only  coercive

harassment which obviously as the legislative intent expressed

is equally heinous to match the physical injury : whereas one is

patent, the other one is latent but equally serious in terms of

the  provisions  of  the  statute  since  the  same  would  also

embrace the attributes of 'cruelty' in terms of Section 498(A).

(Girdhar  Shankar  Tawade  vs  State  Of  Maharashtra

reported in AIR 2002 SC 2078).

14.With  the  above  observations  in  mind,  when  I  turn  to  the

evidence adduced in this case, it appears that there is nothing

in the evidence on record to show that PW1 was ever tortured

either physically or mentally by the accused on account of any

dowry  or  unlawful  demand.  There  is  also  nothing  in  the

evidence on record to show that the physical torture allegedly

done to PW1 was of such a nature that it drove the woman i.e.

PW1 to commit suicide. The evidence of PW1 and PW2 only

goes to show that the accused frequently picked up quarrel

with his wife having been drunk and also physically assaulted
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his  children.  It  is  true  that  such  an  act  on  the  part  of  the

accused is seriously reprehensible but it cannot be said that

such conduct comes within the purview of “cruelty” as defined

in  Sec.  498-A of  the  IPC  which  has  a  specific  meaning and

connotation in the light of the objectives under which the same

was enacted by the legislature. Therefore, the charge U/s 498-

A of the IPC is bound to fail and so, it is accordingly held.

15.Now, coming to the charge U/s 8 of the POCSO Act, it would be

seen  from  the  evidence  on  record  that  PW1  stated  in  her

evidence that on the alleged day, the accused having been

drunk, assaulted PW1 and pushed her daughter PW2 on the

bed and gave a tooth bite on her upper arm. The accused also

told his son to sleep and have sex with PW1 and also stated

that he would sleep with his daughter and have sex with her.

PW2  being  the  alleged  victim  girl  has  stated  that  on  the

alleged day of the incident, she was studying in her room. The

accused who was her father came home having been drunk

and started shouting. Her brother was also studying as their

examination was going on. They asked their father not to shout

and then the accused assaulted them and threw away their

books. Then, the accused caught PW2 and pushed her into the

bed and gave her a tooth bite on her arm. The accused also

told her brother to go and sleep with his mother and have sex

and also told that he would have sex with PW2.

16.It  needs  to  be  noted  here  that  Sec.  8  of  the  POCSO  Act

prescribes punishment for the offence of sexual assault which

is defined in Sec. 7 of the Act in the following terms:

Whoever,  with  sexual  intent  touches  the

vagina, penis, anus or breast of the child or

makes  the  child  touch  the  vagina,  penis,

anus or breast of such person or any other
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person,  or  does  any  other  act  with  sexual

intent  which  involves  physical  contact

without penetration is said to commit sexual

assault.  

17.It  must  be seen here  that  it  is  the touching of  the vagina,

penis, anus or breast of the child or doing any other act which

involves  physical  contact  without  penetration  which  are  the

essential elements for constitution of an offence U/s 7 of the

Act.  Another  important  aspect  is  the  “Sexual  intent”  of  the

accused. Thus, if such an act is done by the accused without

any sexual intent, the act will not amount to an offence defined

under the section.  However,  whether there was any “sexual

intent” on the part of the accused or not is a question of fact

and  so,  must  be  gathered  from  the  attending  facts  and

circumstances of each case. In the present case, it would be

seen that the accused was a habitual drunkard and used to

drink and assault his wife and children. On the alleged day of

the  occurrence  also,  he  was  drunk.  Even  the  investigating

officer PW8 has also stated that the accused was a habitual

drunkard which was revealed during investigation and at the

time of the arrest also, he was found drunk. Now, since the

accused was drunk at the time of the alleged act with PW2, it

is difficult to hold that he did so with “sexual intent” with his

daughter. It is true that the accused pushed PW2 into the bed

and gave a tooth bite on her arm but this act alone does not go

to show that he did so with sexual intent. Had it been so, he

could have done something further. It is again true that this act

of the accused also cannot be justified from any angle and this

is also a reprehensible act on the part of the accused but in

order  to  impute  culpability  on  the  accused,  this  court  is

required to see as to whether this act of the accused comes

under the contour of Sc. 7 of the POCSO Act. I am of the firm
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view that it  is absolutely not so because in order to have a

“Sexual intent”, one has to have a clear soundness of mind

which is not so in this case as the accused was in a state of

intoxication. This is also not to say that a man in a state of

intoxication cannot have a “sexual intent”. What is intended to

be  impressed  upon  is  that  it  is  the  overall  conduct  of  the

accused which has to be judged for drawing a conclusion as to

whether he had a sexual intent or not. In this case, the overall

conduct of the accused as reflected from the evidence of PW1

and PW2 clearly shows that the accused created a chaos in the

house which was a part of  his routine conduct as he was a

habitual  drunkard.  Therefore,  I  am  of  the  view  that  such

conduct  of  the  accused  cannot  come  within  the  defined

culpability of Sec. 7 of the POCSO Act.

18.It  is  however  clear  from  the  evidence  on  record  that  the

accused assaulted his wife PW1, his son and also his daughter

PW2. He had also given tooth bite on the arm of PW2. The son

and the wife were beaten with lathi. The doctor who examined

the injured persons clearly opined that he found pain, swelling

and tenderness in the left shoulder of PW2, pain in the right

forearm and back of Gakul Das who was the son of the accused

and pain in the left elbow wrist and left arm and pain in head

and  back  of  PW1.  All  the  aforesaid  injuries  were  simple  in

nature and caused by punch with tight fist of hand. It is true

that the doctor has also stated in his cross-examination that

such injuries may be caused by falling or dashing against any

hard surface but there is no circumstances appearing in the

evidence to show that any such “fall” or “dashing” happened

in the entire episode of the incident.

19.Thus, from the aforesaid discussions, it is clearly established

that the accused on the day of the incident, voluntarily caused

hurt to his wife, son and his daughter. The medical evidence on
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record has also corroborated the same. There is however, no

evidence on record to establish the charges U/s 498-A of the

IPC and also the charge U/s 8 of the POCSO Act.   

20. In the result and for the reasons and discussions

made herein above, I have no hesitation in my mind in

holding that the prosecution has succeeded in proving

the charge against  accused namely  Sri  Bijoy  Das U/s

323 IPC though the rest of the charges viz Sec. 498-A

and Sec. 8 of the POCSO Act have failed. He is hence,

found guilty of the offence U/s 323 IPC and convicted

accordingly. He is acquitted of rest of the charges. 

21.Having considered the broad parameters of the case and also

the  facts  and  circumstances  under  which  the  offence  was

committed, I am of the view that the accused does not deserve

to be granted the benefit of the provision of Sec. 360 of the

CrPC or the provisions of Probation of Offenders Act, 1958 in

this case. 

22.Thus, on conviction as aforesaid, the accused is sentenced to

suffer SI for 6 (Six) months u/s 323 IPC.  The period of

detention already undergone by the accused person shall be

set off.

23. It appears to me from the record that the learned

counsel  Mrs.  D.  Sinha  was  appointed  as  Legal  Aid

Counsel  for  the aforesaid accused person.  She would

accordingly  be  entitled  to  her  remuneration  as  per

relevant rules. The DLSA, Tezpur shall do the needful in

this regard. 

24.Let a free copy of this judgment be forthwith furnished to the

accused person.
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25.Forward a copy of this judgment to the District Magistrate in

compliance of Sec.365 CrPC.

Given under my hand and seal of this court on the

03rd day of December/2021.

Typed and Corrected by me:                 

                                                                    Addl. Sessions Judge,
                                                                                          Sonitpur:: Tezpur.

APPENDIX

PROSECUTION WITNESSES: 

PW1 (Smt. Kunja Das)

PW2 (Victim Girl)

PW3 (Smt. Lalita Das)

PW4 (Sri Gobin Das)

PW5 (Sri Bhadra Kanta Das)

PW6 (Dr. H.K.Saikia)

PW7 (Sri Kalpajit Sharma)

PW8 (Sri Bhaskar Jyoti Nath)

PROSECUTION EXHIBITS:

Ext-1: FIR

Ext-2: Statement U/s 164 CrPC. 

Ext-3: Medical Report.

Ext-4: Medical Report.

Ext-5: Medical Report.

Ext-6: Chargesheet. 

DEFENCE WITNESSES:

None

DEFENCE EXHIBITS:
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Ext-A: Forwarding Letter of Victim Girl.

     Addl. Sessions Judge,
                                                                                       Sonitpur:: Tezpur.
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